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In 2023, a commentator described the autonomous vehicle industry as caught in a “hype
cycle” much like a rollercoaster ride.! He described the initial excitement and interest in this new
technology in its early stages, a “peak of inflated expectations,” and then the disappointing
journey into a “trough of disillusionment” as the industry experienced setbacks, delays, and
challenges.? He ended on a hopeful note, however, arguing that the industry is now back on an
upward trajectory as it begins to manage expectations, make gradual improvements to the
technology, and ultimately “pave the way for a safe, more efficient, and accessible future.”>
However, even though he is probably correct that, despite significant setbacks, the industry will
likely ultimately prevail and usher in a revolution in personal transportation worldwide in so
doing, his description of this interim period as being one much like a rollercoaster is poignant as
development of this technology has indeed been marked by sharp ups and downs.

On the legal front, regulation of the autonomous vehicle industry is perhaps more akin to
a funhouse maze. Nobody—not federal lawmakers, not state lawmakers, and not regulatory
agencies—seems super clear on where they are going, and the journey has been marked by dead
ends, turnarounds, and uncertainty. Regulators have almost thrown up their hands and given up
on the endeavor entirely at times, pleading with the industry to help them out of the morass of
uncertainty. Currently, it remains uncertain where regulation of this industry will ultimately wind
up, and whether it will adequately protect both industry and consumers alike.

The stakes are high. Autonomous vehicles stand to drastically improve highway safety in
the U.S. while making vehicle travel easier, less time-consuming, and more accessible to
Americans. But, as [ have cautioned before at length in prior work, over- or under-regulation of
autonomous vehicles could have devastating consequences: either strangling the industry with
unnecessary red tape before it has had a chance to design optimal products, or obliterating
consumer confidence in autonomous vehicles by allowing unsafe vehicles onto the market.* Both
possibilities could seriously undermine the autonomous vehicle market before it has had a fair
chance to succeed.

In this paper, I seek to resolve this dilemma by proposing an entirely different approach
to the autonomous vehicle market: one that would place regulators and lawmakers in the
proverbial backseat and allow industry participants themselves to guide and protect the industry
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and consumers by using their deep expertise to develop concrete industry standards. Using the
amusement park industry as a case study, I argue that such an approach would likely yield a
stronger autonomous vehicle safety record than traditional lawmaking. I also argue that the
similarities between the amusement park and autonomous vehicle industries make the case study
a strong one in support of a soft law approach.

In Part I, I identify the reasons behind the lagging state of the law with respect to
autonomous vehicles and argue that lawmakers are unlikely to be able to address those gaps with
any reasonable speed. In Part II, I provide a background on soft law regulation and its strength
and weaknesses. In Part III, I explore how industry self-regulation has worked in the amusement
park industry and explain why it offers a superior approach to consumer safety. In Part IV, I
argue that the similarities between the amusement park and autonomous vehicle industries
should give us confidence that industry self-regulation can achieve great success in the latter, as
well, and offer a long-term solution that government regulation likely cannot.

I. The Lagging State of the Law

Safety is arguably the major sticking point with respect to consumer acceptance of the
autonomous vehicle industry. Polling consistently shows that consumers are highly skeptical
about whether autonomous vehicles can drive better than their human-driver counterparts.’
Consumers are right to be wary. Both the federal government and state governments have been
slow to draft and adopt sensible regulations of either semi-autonomous or fully autonomous
vehicles, and scholars, though they may disagree about how the law should adapt to autonomous
vehicles, agree that “regulatory lag” is a significant concern in the industry.® There are five
primary reasons for this lag. First, autonomous vehicles are changing so rapidly that lawmakers
struggle to keep up with the pace of development. A 2015 New York Times article observed that
“the technology has sprinted ahead so fast that lawmakers are regulators are scrambling to catch
up with features like hands-free driving that are now months away, rather than years.”” The pace
of development has only increased since then with great numbers—and a greater variety—of
semi-autonomous vehicles becoming available to consumers.

Second, the knowledge gap between regulators and industry is often vast. To some
extent, this gap may be, if not deliberate, the function of calculated choices on the part of
industry innovators who are highly protective of their intellectual property and thus reticent to
share information with outside parties. This gap may also be the product of scientific and
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technological literacy issues on the part of lawmakers and judges, who frequently hail from non-
STEM backgrounds. Either way, it increases the chances that courts and lawmakers may respond
to this new technology in ways that harm the autonomous vehicle industry.®

Third, the legal and regulatory issues raised by autonomous vehicles are not always as
apparent as they might seem. Lawmakers attempting to keep pace with technological
development are often forced to create regulatory frameworks based on highly speculative risk
assessments and limited data. In such an environment, many lawmakers are inclined to wait
rather than risk unduly stymieing emerging technologies by rushing to pass poorly conceived
legislation. Indeed, many states have already discovered that hastily drafted autonomous vehicle
laws and regulations can be outdated within months of passage.’

Fourth, lawmakers often struggle to grasp that differing levels of vehicle automation
warrants different regulatory responses. As I have discussed at length in earlier work, the safety
challenges posted by semi-autonomous vehicles are separate and distinct from those posed by
levels with higher levels of automation.'® Early National Highway Traffic Safety Administration
(NHTSA) guidance did not address semi-autonomous vehicles at all, focusing attention on
vehicles with higher levels of automation that were not yet available on the consumer market,
while only noting in passing that semi-autonomous vehicles pose troubling regulatory issues. '
This was a shocking omission given that these vehicles are already on the road, and have been
involved in a multitude of accidents. '

Fifth and finally, the federal and state division of responsibility for regulating motor
vehicles that has long existed has proved challenging for a mode of transportation that inherently
challenges all of our existing regulatory regimes. As the New York Times observed in 2015,
“Part of why federal and state officials have struggled to define autonomous rules is that the
issue cuts across traditional legal turf. The federal government largely regulates vehicle design,
such as “Does it meet crash safety standards?” . . . The states are the ones that have regulated
drivers and their behavior . . . .”.!3 In this new situation in which the vehicle itself is both vehicle
and driver, however, it is unclear whether states or the federal government have regulatory
oversight over how these vehicles operate—or which portion(s) of their operating systems over
which they may exercise authority. While NHTSA has, in past years, asked states “to allow the
[Department of Transportation] alone to regulate the performance of HAV technology and
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vehicles,” or “consult with NHTSA” if they decide to proceed with regulation, these pleas have
not stopped states from jumping into the regulatory ring and passing autonomous vehicles laws
of all sorts. This confusion, in turn, can “make the enforcement of the laws difficult . . . and
create anomalous results” rendering manufacturers and programmers incapable of programming
their vehicles to comply with state and federal laws that may conflict with one another.'*

Governance of autonomous vehicles thus presents a formidable challenge for modern
states and governmental entities. Given the problems articulated above, the remainder of the
paper will explore whether a “soft law” self-regulation approach offers a solution. In particular, it
explores whether industry self-regulation can offer effective solutions to regulatory lag. After
examining the success that the amusement park industry has had in creating an incredibly strong
safety record as a result of industry standard-making and self-regulation, this paper concludes
that such an approach could address the regulatory gaps in the autonomous vehicle industry and
heighten industry safety.

II1. Soft Law as an Alternative

“Soft law” is a fairly amorphous and ambiguous concept that is arguably best defined by
what it is not rather than what it is. While “hard” law “involves standardized governmental rule
making procedures and outcomes” such as formal legislation and agency rule making,!® soft law
is “a program that creates substantive expectations, but which are not directly enforceable by
government” and that may yet “exert significant influence in guiding the behavior of a specific
set of actors.”'® Additionally, while soft law instruments may not start out as legally enforceable,
their impact can be substantial, and may actually be adopted in whole or in part by lawmakers or
regulators later, leading one scholar to conclude “all roads lead to (or through) soft law.”!”

The concept of soft law has historical roots dating back to Roman civilization.'®
However, the modern use and expansion of soft law gained momentum after World War II with
the emergence of international organizations such as the United Nations.!® Over time, the United
States and the global community more generally have increasingly recognized the utility of soft
law in addressing complex challenges that transcended traditional legal structures, particularly in
the emerging technology space.?’ Notes one scholar:

In the wake of the emergence of the Internet, a torrent of new technologies has emerged,
challenging a regulatory order built to accommodate a time of less punctuated and rapid
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technological change. The increasingly rapid advancement of technological progress has
quickly outpaced the ability of regulators to address potential concerns from these
emerging innovations . . . Confronted by these new and unique challenges, the modern
American regulatory state has been forced to adjust.?!

Soft law thus now works both in parallel to or in lieu of traditional hard law approaches to
regulation depending on the industry.

Various types of soft law exist, each tailored to specific contexts and goals. Some soft
law instruments, like declarations and resolutions, articulate shared aspirations and objectives,
and create an environment in which norms can be created in a given organization or industry.
Other forms of soft law such as guidelines, accreditation standards, and best practices,
encourages adherence to a particular set of values or commitments to a set of goals. Similarly,
established and widely accepted frameworks can create overarching principles that guide
subsequent negotiations and actions, fostering a common understanding among parties. Lastly,
process-oriented soft law, such as procedural rules and codes of conduct, facilitates interactions
by establishing guidelines for communication and dispute resolution.

While soft law approaches have been successful in many contexts, use of industry-based
standards and guidance in the U.S. amusement park industry is a particularly strong example.

IV. Fixed-Site Rides: A Case Study

The U.S. amusement park industry is vast, wealthy, and powerful. There are well over
600 amusement parks across the country, and the industry as a whole employees over 160,000
people.?? The annual revenue of amusement parks in the United States is roughly $25.7 billion
per year, with revenue expected to rise to $29.9 billion by 2028.2% U.S. consumers are driving
this growth, with strong record of amusement park attendance. A 2021 National Safety Council
survey, for example, found that more that 300 million people visited amusement parks that year,
amounting to over 1.3 billion rides taken annually.?*

While perched precariously on the edge of a steep drop in the front seat of a roller coaster, a
rider might reasonably wonder (although perhaps a bit too late!) how safe the activity is, and
how much control the government has over the safety of rides at amusement parks, which only
seem to get bigger and more thrilling each year. They might be horrified to learn (again, perhaps
a bit too late!) that there is no federal oversight of amusement parks and minimal regulation at
the state level.?® It might also concern riders to learn that amusement parks are not generally
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required to report ride-induced injuries to the states or federal government, and that self-
regulation is the dominant method of ensuring the safety of such parks.?°

Worse yet, our hypothetical rider, perched on the edge of a steep drop, might contemplate:
ensuring the safety of amusement parks is a highly complex task.?’ Parks typically contain a
wide variety of rides, ranging from “bloodcurdling roller coasters with 200-foot drops, to
children’s rides that slowly move passengers through rooms filled with singing animatronics,” to
water rides, to more modern virtual reality-type simulation experiences.?® These rides,
moreover, are often intended to “shock and stress the body and mind” and give consumers a
“thrill.” That stress, in fact, is often the primary source of fun for rides, and designers and
engineers are creating more elaborate thrill rides to increase that stress and attract visitors to
parks:%

The quest for thrills has not been limited to roller coasters . . . Popular attractions like
free-fall towers, tethered “sky” coasters, and spinning rides are some of the new, popular
offerings at these parks. Creators such as S&S Power use pneumatic air to launch riders
up and down towers. Others, such as Environmental Tectonics Company (ETC) created
the Multiple Arm Centrifuge (MAC) which uses a large centrifuge to expose riders to
high, sustained gravitational forces along with visual displays to simulate an
environment. Attractions today run the gamut to create immersive and exciting
experiences. >’

The health and safety demands of each ride may thus be unique, requiring deep knowledge both
of how the ride operates and how it is likely to impact the human bodies of people ranging from
small children to individuals who may be pregnant, elderly, injured, or ill. Injuries, moreover,
can arise from three sources of failure: design defects (e.g., a ride subjects riders to too much
force), construction problems (e.g., a seatbelt on a ride fails due to improper installation), and/or
maintenance problems (e.g., the track of a rollercoaster breaks because it’s become too rusty).?!
Given this complexity of factors at amusement parks, the potential for injury or even death—if
not managed exceptionally well—is high.

But, our rider can take a deep breath and enjoy the remainder of their ride with glee. Despite
the complexity of modern amusement park rides, the lack of federal oversight, and the
inconsistency of state regulation, patrons at U.S. amusement parks are extremely unlikely to be
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injured, at least by rides.>? Indeed, over the last several decades, ride-related injury and fatality
rates at amusement parks in the U.S. has been remarkably low.** And, perhaps surprisingly, it is
the industry itself, and its commitment over the last 40 years to self-regulation, rather than “hard
law” that American riders have to thank.** In this section, I explore the modern face of
amusement park safety and regulation and explain why industry self-regulation has worked.

A. An Overview of Amusement Park Laws & Regulations

U.S. law divides amusement rides between those that are “moveable,” such as county fair
and carnival rides that travel from site to site, and those that are “fixed-site,” meaning rides
located at amusement and theme parks.*’ Initially, it was unclear whether the Consumer Product
Safety Commission had regulatory authority over amusement park rides, with some courts
holding that amusement rides were consumer products,’ and others holding that they were no
But, passage of the Safety Amendments of 1981 clarified that federal law regulates only
moveable rides, and that regulation of fixed-site rides is left to the states, insurance companies,
and the amusement park industry itself.?’

t36

States vary in the level of regulation they have imposed on fixed-site amusement parks.
Some states perform regular inspections of amusement parks, while others rely on private
enforcement mechanisms, and a number of states do not regulate amusement parks within their
borders at all.*® Florida, for instance, has historically given significant leeway to amusement
parks:

In Florida, if a park employs more than 1000 people, it is exempt from the state’s
regulatory program. Therefore, state officials may not inspect rides or investigate
accidents at large theme parks like Disney World, Universal Studios Orlando, or Busch
Gardens. Those parks which employ less than 1000 people, however, must be inspected
by a state official semiannually.*

Ohio, on the other hand, has incredibly strict regulatory programs for amusement parks and
requires rides to be inspected by state officials at least twice a year.*? Pennsylvania requires
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fixed-site ides to be inspected by a qualified inspect monthly.*! State oversight of fixed-site
rides, therefore, ranges from “none” to “significant.”

Lawmakers and consumer organizations have tried over the years to increase federal control
of amusement parks, arguing that the “diverse and fragmented nature of state regulations, and
sometimes the lack thereof,” warrants greater national oversigh‘[.42 In 2005, for instance,
Congressman Edward Markey proposed the National Amusement Park Safety Act, which would
have given the Consumer Product Safety Commission jurisdiction over amusement parks.*
However, the bill died at the end of the session largely as a result of Republican opposition and
lobbying efforts on the part of the amusement park industry and has not been introduced again.**
Other advocates have proposed creation of a Uniform Model Act governing the regulation of
fixed site rides with hopes of creating greater state-to-state consistency in amusement park
regulations, but little progress has been made on those efforts, as well.*

Injured riders also have the protection of common law, particularly tort law, and can file suit
against parks if they are injured.*® One scholar observes:

A majority of courts have held that standard negligence law is comprehensive and
forceful enough to handle issues related to amusement park rides. In most states, courts
have held that the standard of care required of amusement ride operators is the care that
reasonable and prudent persons would exercise under the circumstances. This standard
requires an amusement park to exercise a degree of care in operating a thrill ride
commensurate with the dangers of risks created by that particular ride.*’

Some state courts have even deemed fixed-site rides common carriers and thus subjected them to
a higher standard of care under the common law.*® The problem, of course, is that common law
litigation is necessarily retrospective and not a good vessel by which to ensure adequate industry
safety standards.*

Largely as a result of these gaps in regulation, the industry itself has stepped in to establish
safety standards for itself in the ever-evolving and innovating world of amusement park rides.

B. Self-Regulation in the Amusement Park Industry
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Even though amusement and theme parks may be competitors, the industry as a whole has
strong incentives to ensure that all parks throughout the U.S. maintain high safety standards and
keep ride-related injury and fatality rates as low as possible.’® As one scholar observes, “Since
amusement park profits depend on attracting people, owners and operators want visitors to have
confidence that parks maintain high levels of safety. Further incentive is provided by the need to
obtain insurance.”>!' A high-profile ride accident at one theme park may cause consumers to
question the safety of rides at all theme parks, driving down revenue for all industry players.>
Indeed, arguably one of the most significant underpinnings of the “magic” of rides is that they
create the illusion of danger while riders remain confident in the back of their minds that the
endeavor is safe.>? It is that tension that makes rides fun. But even a small number of news
stories about injuries or deaths on rides can very quickly turn that tension on its head and lead
consumers to worry that the real illusion is not one of danger, but one of safety. Thus,
amusement parks have very strong economic reasons to both attain—and to ensure that their
competitors also attain—high safety standards.>*

As aresults of these incentives, “organizations with an emphasis on amusement ride and
device safety have dotted the amusement industry landscape and have played an integral part
concerning the progression of safety in the industry,” by, among other things, creating standards,
training, reporting systems, and best practices for amusement park rides, a body of soft law
regulation that now exerts enormous influence over the industry.>® This strong industry
commitment to self-regulation, moreover, dates back many decades. Starting in the 1970s with
the formation of the American Society of Amusement Park Safety and Security Personnel
(ASAPSS), industry members began collaborating and sharing information about ride safety.>®
During the same time period, the American Recreational Equipment Association, which later
became known as Amusement Industry Manufacturers and Suppliers (AIMS) also emerged.>’
AIMS hosts annual meetings and classes designed to educate industry professions about proper
maintenance and inspection of amusement park rides, as well as provides updates on pressing
issues in the industry.®

1. Most Significant Players & Soft Law Sources
Arguably, the largest and most influential organization in the industry is the International

Association of Amusement Parks and Attractions (IAAPA), an organization that represents more
than 6,000 members in 100 countries.>® It holds the largest amusement park industry trade shows
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and works in conjunction with industry organizations in helping members uphold high safety
standards by hosting an incident reporting system, regularly holding safety seminars, publishing
research, and disseminating information about the latest ride safety standards.®® Most
importantly, the IAAPA was a critical player in development the ASTM standards for the
amusement park industry.®!

ASTM International, formerly known as the American Society for Testing and Materials
is “is a globally recognized leader in the development and delivery of voluntary consensus
standards.”®? Not just limited to the amusement park industry, the ASTM has over 140 technical
standards drafting committees that serve a multitude of industries.® In addition to developing
industry standards, ASTM also offers certification, technical training programs, and proficiency
testing to its members.®* While ASTM membership and compliance is voluntary, ASTM
Standards have proven to be extremely influential in many industries, and trade associations and
states have consulted and incorporated many of these standards into laws and regulations.®

In the late 1970s, as consumers and the media subjected amusement parks to greater
public and legal scrutiny, amusement park owners and operators realized that they needed to
increase safety within their industry.®® Industry leaders, working through the IAAPA,
approached the ASTM about developing industry safety standards.®” What resulted was ASTM F
24 on amusement rides and devices, “the only standards-writing body with exacting safety
standards on amusement rides and devices.”®® The standards that resulted from this body “define
standard practice in ride design, manufacturing, operation, maintenance, inspection, and
accident/incident logging.”® Compliance with the standards promulgated by F 24 are now
common practice within the industry.”

The sum total of all these efforts is an industry marked by intensive self-regulation in
which owners and operators of amusement parks, “despite being business competitors . . . collect
and share testing and safety information with one another” and also voluntarily comply with
standards created by a body of experts.”! The pool of knowledge and experience that results from
these information-sharing and compliance efforts, in turn, “flushes out rare and undiscovered
risks and enables ride operators to identify and implement the most effective safety
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procedures.”’?

2. Successes

Better yet, self-regulation in the amusement park industry has both (a) worked to create a
highly commendable safety record in the industry, and (b) offered a superior option to federal
regulation. With respect to the first, while there are occasionally high profile stories of tragic
amusement park ride accidents, these stories are largely few and far between.”? Fixed-site
amusement parks have had a remarkably strong safety record in the U.S. in recent decades.”
Almost 20 years ago, in 2004 for instance, there were four deaths recorded out of a total
169,100,000 visitors of U.S. amusement parks that year, a ratio of one death for roughly every 42
million visitors.” Ride safety has improved even further since then, with Americans still 1,000
times more likely to die from being struck by lightning or falling in a bathtub than from a roller
coast accident.”’®

With respect to injuries rather than fatalities, in 2023 the IAAPA estimated that “the odds of
being seriously injured on a fixed-site ride at a U.S. amusement park are 1 in 15.5 million rides
taken.””” Of those, only five percent of injured riders require hospitalization, meaning that
“modern rides are not only significantly safer than early thrill rides, but the modern risk of
serious injury is also microscopic.”’® This is remarkably strong safety record given the
complexity, variety, and intensity of modern rides and the size of the amusement park industry as
a whole. Thus, despite what occasional media reports might suggest, riding amusement park
rides in the U.S. is overwhelmingly safe, and is safe despite the near total absence of federal
regulation and the inconsistency with which states have acted.” Self-regulation via industry
standards has worked and done so very well.

Additionally, to be clear, it is those industry standards which are responsible for the safety of
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modern rides. As one scholar observes:

Restraints, emergency shutdown systems, block sensors, anti-rollbacks, machine guards,
warnings, fencing, and more have become common place on most amusement rides and
devices. Redundant safety systems also play a role in critical areas on amusement rides
and devices. Many of these enhancements have come from the identification and sharing
of recognized deficiencies since the early 1970s. The efforts of organizations and
associations to collect, interpret and distribute the information has led to many of the
advancements noted.

ASTM F 24 work on amusement parks is so detailed, in fact, that it has multiple subcommittees
working on extremely specific issues like bumper boat safety,®! aerial adventure courses,®* and
even hayrides.®® What has resulted is an extremely comprehensive set of standards and guidance
on which industry players can rely.

While it is likely impossible to get the number of ride-related injuries and deaths to zero,
particularly since many millions of patrons ride rides every year, that small number of remaining
incidents, though tragic, should not be a signal that industry self-regulation isn’t enough.®* In
2002, for example, the only documented ride-related fatality occurred in a rider “whose pre-
existing brain aneurysm burst during a ride on the Goliath roller coaster at Six Flags Magic
Mountain in California,” an incident that was likely highly unforeseeable for ride engineers.®’
Similarly, the primary cause of other incidents may be rider misbehavior. In fact, the industry
claims that 65% to 85% of all ride accidents are caused by “riders who intentionally or
inadvertently break the rules.”%¢ In 1999, for example, one rider was injured and one rider was
killed after forcefully removing their seatbelts on a rollercoaster.®’” While, certainly, ride
designers have an obligation to take foreseeable misbehavior into account when designing rides,
incidents resulting from extreme behaviors should not be a strike against the industry and its
ability to regulate itself.

With respect to self-regulation remaining a superior option to federal regulation in the
amusement park industry, one scholar writes that “it is clear that the CPSC has genuine practical
problems which prohibit its effective regulation of amusement rides [and that]B it is uncertain
whether any other federal agency has sufficient resources or expertise to adequately regulate the
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amusement ride industry.”®® In fact, that scholar observes, if the federal governments opts to
begin regulating amusement parks at some point in the future, safety conditions at those parks
could actually deteriorate if the federal agencies involved have either budgetary or staffing
constraints (as they often do).®” Federal regulations may be less comprehensive and less
demanding then existing industry standards and allow amusement parks to regress to lowest
common denominator practices, particularly since compliance with federal regulation is likely to
be protective against liability.

Additionally, even states appear to recognize the merits of the existing self-regulation
approach. Currently, in lieu of designing their own laws and regulations, 35 states require
amusement parks to comply with the ASTM safety standards for fixed-site rides.”® Such an
approach is an eminently sensible one, as it seems highly unlikely that state governments have
the money, time, or expertise to develop comprehensive safety standards for the vast array of
rides at amusement parks. The best such standards can arguably on/y come from the industry
itself, which is better positioned than any other entity to understand and respond to the
complexities of ride safety.

V. Soft Law & Autonomous Vehicles

The amusement park case study should be a particularly compelling one for proponents
of soft law in the autonomous vehicle industry given the similarities between the two industries.
In fact, the success of soft law in the amusement park industry should inspire confidence in both
lawmakers and consumers that it can provide a powerful framework for the promotion of safety
in a multitude of contexts in which safety of highly complex machinery is at issue. Three
similarities between these two industries, in particular, are notable in the context of advocating
for use of soft law.

First, much like amusement parks, members of the autonomous vehicle industry have a
strong incentive to maintain exceptionally high safety standards throughout the industry,
particularly given its relative newness and the high levels of skepticism amongst members of the
general public about AV safety. Indeed, when polling shows that 75% of Americans would be
“afraid” to ride in an autonomous vehicle, it is easy to understand how even a small number of
high profile AV accidents could sink this relatively nascent industry before it has a real chance to
excel in the consumer market.”! Much like a catastrophic accident at one amusement park can
hurt the revenue at others, a high profile accident involving, say, a Waymo autonomous vehicle
could be devastating to Tesla and General Motor’s efforts to promote their autonomous vehicles,
as well.”?
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Second, much like the federal government isn’t well-situated to understand the health and
safety complexities of the vast number of highly technical amusement park rides throughout the
U.S., the federal government is not well-situated to understand the safety complexities of
autonomous vehicles, particularly given the rate of development and the number of companies
working on this technology simultaneously. Autonomous vehicles—like a growing number of
modern rides—use a highly complex variety of cameras, radar systems, laser systems, GPS, and
software to operate and navigate, all of which are developing rapidly over time.”* Additionally,
driving itself is a highly complex task even when performed by a human driver, so regulating the
application of multiple forms of technology to such a complicated activity is an extremely
difficult project to undertake, and involves a vast number of nuanced questions and
considerations. The actors best situated to undertake those inquiries are thus the designers and
manufacturers of autonomous vehicles themselves who have to grapple with those issues at
length during design and are thus most likely to be in possession of the data needed to draw well-
supported conclusions. An agency or other governmental institution stepping in post-
development is simply not experienced or well-informed enough to do the same.

Third, much like the amusement park industry has had to grapple with a large diversity of
rides and attractions, all of which pose distinct safety challenges, the autonomous vehicle
industry has been marked since its inception by a variety of approaches and rates of
development. As I have noted in prior papers, automakers are taking a variety stances on the
development and release of this technology, with some companies only planning to release
autonomous vehicles onto the consumer market when they are fully autonomous, and others
taking a more gradualist approach in which they release vehicles that slowly increase their level
of autonomy over time.** Further complicating the situation, companies are developing this
technology at different rates. This variety of approaches and rates makes it extremely difficult for
lawmakers and regulators to develop any sort of a consistent approach or set of guidelines. But
much like the amusement park industry has overcome this challenge through information-sharing
and collaboration, the autonomous vehicle industry could do the same, particularly since it has
the benefit of insider information, something the government lacks.

While autonomous vehicles are undoubtedly significantly more complex products than roller
coasters or water rides, the amusement park’s ability to establish sound and effective safety
standards for so many different types of rides should give consumers faith that the autonomous
vehicle industry can do it for one. Given the shared interest that industry actors’ have in ensuring
the safety of every company’s autonomous vehicle product, moreover, consumer should also
have confidence that they can do it well.

VI. Policy Recommendations
In light of the discussion above, I offer the following three recommendations with respect to

regulation of both semi-autonomous and fully autonomous vehicles, noting that each of them is
dependent on the others and that none of these recommendations will work without significant
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buy-in from industry, the federal government, and state governments.

First, the AV industry itself should take clear and highly public steps to organize and create
standards and best practices for itself. Much like amusement parks began banding together into
various industry organizations in 1970s, eventually coalescing into several large groups through
which formal industry safety standards could be developed, AV companies need to begin this
process in earnest. Doing so would have a number of significant benefits: higher levels of safety
and a corresponding increase in consumer confidence in the industry and its products, a more
flexible (and likely favorable) approach to ensuring safety standards than waiting for the federal
government to do the same, and a greater likelihood that both states and the federal government
will keep their collective feet off of the back of the industry. For this process to work, however,
these industry organizations need to be more than small working groups, think tanks, or biannual
meeting groups. A strong majority of industry players need to commit to this process and to the
development of concrete standards rather than aspirational guidelines or think pieces.

Second, assuming the first recommendation is adopted, the government—and NHTSA, in
particular—need to give the industry the space and time for this process to work. Assuming a
good faith commitment to the prompt development of industry standards from a strong majority
of industry players, the government should resist pressure to pass laws and regulations that have
not been developed via careful industry consideration and collaboration. NHTSA has all but
admitted that it is not well-situated to craft meaningful AV regulations and should thus remain
reticent to promulgate any further regulations.

Third, to the extent that either the federal government or the state government feel compelled
to pass AV safety laws, they should follow the lead of the states that have turned amusement
park industry standards into hard law, trusting that the industry itself can issue better and more
comprehensive standard that the government could on its own. The same will almost certainly be
true of any industry standards created by the AV industry.

More broadly, more work should be done to identify categories of industries that are
uniquely well-situated for soft law preeminence. In particular, industries in which injuries or
fatalities at the hands of one company are highly likely to decrease consumer confidence in the
industry as a whole and drive down revenue for all players seem exceptionally well-suited to
adopt the soft law model offered by U.S. amusement parks.




